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Pursuant to Section 1.429 of the Commission's Rules (47 C.F.R. § 1.429),
Hyundai Electronics America ("HEA"), by its undersigned attorneys, hereby
responds to the parties opposing the petitions for reconsideration of the rules and

policies adopted in the Second Report and Order, FCC 97-342 (released Oct. 16,

1997) ("Order"). HEA is an interested party in this proceeding because it provided
financing to General Wireless, Inc. ("GWI"), the ultimate parent of 14 C-block PCS
licensees that subsequently filed Chapter 11 bankruptcy proceedings. Both HEA
and GWI filed petitions for reconsideration of the Order.

The three dozen petitions for reconsideration filed against the Order made
clear that the Commission failed to provide an adequate response to the financial
difficulties experienced by many C-block licensees. Indeed, as HEA and others
pointed out, the Commission simply did not address sufficiently the issues at the
heart of this proceeding, i.e., post-auction developments which resulted in
withdrawal of financial opportunities for PCS operators. The parties opposing the

petitions ask the Commission to continue to ignore the events which prompted
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this proceeding and reasonable responses to those events recommended by the
petitioners.! The rationales offered for this opposition are misplaced and cannot
justify denying expanded relief to C-block licensees.

1. "The Integrity of the Auction Process" Is Not

a Sufficient Basis for Denying Relief.

A number of parties invoke the mantra of "the integrity of the auction
process" as a rationale for not expanding upon the relief outlined in the Order.”
However, none of these parties explains how the integrity of the auction process
would be undermined by granting relief based on events which occurred after the
auction was complete. This argument appears to be nothing more than a
euphemistic request for the Commission to punish high bidders in the C-block
auction because they allegedly abused the auction process by submitting
"insincere" or "speculative" bids.?

The problem with this theory is that no party has come forward with facts

! Cf. ClearComm Comments, at 2 ("The predominant weight of the evidence in
this proceeding, as set forth in the Order, demonstrates with poignant clarity and
irresistible force that the financing crisis confronting C block licensees is genuine
and pervasive.").

? See, e.g., Antigone/Devco Opp., at 3; Northcoast Comm. Opp., at 4;
Omnipoint Opp., at 3-4; PrimeCo Opp., at 4; Sprint Corp. Opp., at 3.

? See Antigone/Devco Opp., at 3-4; ALLTEL Opp., at 2. Antigone and Devco
complain about HEA's "abnormal audacity" in filing a petition for reconsideration,
based on their assertion that HEA knew of the financial circumstances of GWI in
January 1997. Antigone/Devco Opp., at 4 n.3. This is obviously no basis on which
to object to HEA's Petition. Relief in this rulemaking cannot be based on whether
or when individual participants knew about the potential financial difficulties
facing C-block licensees after the auction had closed.
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supporting wrongdoing. For example, the oppositions do not attempt to establish
that the C-block high bidders submitted speculative bids up through May 1996
with the intent to request modifications to the bids in March 1997. Even if there
were such evidence, this is not the appropriate proceeding in which to "punish" C-
block high bidders. Evidence of insincere or speculative bidding is relevant to
whether a high bidder is eligible to hold the license, not whether the Commission
should provide more comprehensive relief from the installment payment financing
rules and options adopted in the Order.

The fact that nine months after the bidding ceased certain parties brought
to the attention of the Commission circumstances in which anticipated financing
opportunities had turned out to be unavailable does not establish speculative or
insincere bidding.* Accordingly, for the Commission to adopt rules based only on
this "integrity of the auction process" theory rather than the facts regarding
financial difficulties facing C-block licensees would be per se arbitrary and

capricious.’

4 See, e.g., Letter from Thomas Gutierrez, Esq., et al., to Michele C. Farquar,

Esq., Chief, Wireless Telecommunications Bureau (Mar. 13, 1997); Letter from
Leonard S. Sawicki, Director, FCC Affairs, MCI Telecommunications Corp., to

Mr. William F. Caton, Secretary, Federal Communications Commission (May 1,
1997); Letter from James H. Barker and Michael S. Wroblewski, Counsel to

Fortunet Communications, L.P., to My. William F. Caton, Secretary, Federal
Communications Commission (May 9, 1997).

5 See, e.g., Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Ins. Co., 463 U.S. 29,
43 (1983) (in adopting rules and policies, an agency must "examine the relevant
data and articulate a 'rational connection between the facts found and the choice
made™) (quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168
(1962)); NAA.C.P. v. FCC, 682 F.2d 993, 998 (D.C. Cir. 1982).
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2, The Commission Must Adopt Rules Based on the Record
Rather Than Applying Rules Based on Bidder Defaults.

A number of opponents of the petitions recommend no additional relief on
the ground that the Commission should adhere to its existing rules governing
events of default by auction winners.® This argument too is flawed. None of the
parties seeking relief in this proceeding is in default. Rather, in this proceeding,
the Commission is adopting rules of general applicability to address the change in
financial markets for PCS systems and its impact on installment financing plans
offered to C-block licensees. Therefore, the existing penalties for events of default

are inapplicable.”

3. Any Penalty Must Be Rationally Related to the Harm Caused.

Several petitioners recommend that the Commaission offer 100% credit for
funds submitted as downpayments if a C-block licensee elects certain of the new
options.® Those opposing the petitions recommend adherence to the forfeitures
outlined in the Order.” HEA submits that keeping any amount of downpayment

funds as a penalty for electing one of the three options is arbitrary and capricious

¢ See Northcoast Comm. Opp., at 3-4; Omnipoint Corp. Opp., at 2-5; PrimeCo
Opp., at 5.

" See HEA Petition for Recon., at 4-5: NextWave Telecom Petition for Recon.,
at 13-15.

8 See, e.g., Alpine PCS Petition for Recon., at 9-10; NextWave Telecom
Petition for Recon., at 10-15.

® See Omnipoint Corp. Opp. at 4: Sprint Corp. Opp. at 4-5.
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unless the amount is rationally related to, and commensurate with, an identified
administrative harm.

The downpayments represent 10% of the auction price and were submitted
to obtain a C-block license, as required by the Commission's Rules. See 47 C.F.R.

§§ 1.2107(b); 24.711(a)(2). In the Order, the Commission decided to penalize C-

block licensees who select one of the three new options by imposing a forfeiture of
30% (prepayment), 50% (disaggregation) or 100% (amnesty) of the downpayment.
Neither the Commission nor any party opposing the petitions has adequately
explained the relation between the percentages of downpayment held for the
various forfeitures and any specific harms resulting from election of these options.

Each option is designed to help C-block licensees manage their debt despite
loss of public and private financing opportunities. Each option also provides a
means for licensees to obtain forgiveness of debt obligations to the United States,
and each option involves return of spectrum for administrative reauction. See
Order, 99 38, 55, 65. Yet, the three options are associated with substantially
different penalties. Of the three, the 30% penalty for the prepayment option was
specifically identified as consistent with an administrative penalty of 3% of a bid
currently in the Commission's rules.”® See Order, § 65.

The Commission left unexplained why the administrative penalty for
selecting disaggregation and amnesty should be substantially greater. For

disaggregation, the Commission stated that it "will retain 50% of the down

10 See Omnipoint Opp., at 4-5.




payment consistent with the amount of spectrum being surrendered to the
Commission." Order, § 43. With respect to amnesty, the Commission claimed
that retaining 100% of the downpayment was "consistent with our previous
decisions and actions affecting C block bidders in that we have retained any
payments made by these C block bidders who have failed to make their first and
second down payments." Id., T 55 (footnote omitted).

However, unlike this proceeding, the "decisions and actions" referenced by
the Commission involved high bidders who failed to submit downpayments, and so

1 Moreover, the Commission

would be in default under the Commission's Rules.
did not merely "retain" any payments by the C-block bidders; rather, the bidders
were assessed the penalty for default provided in a specific formula in the
Commission's Rules."

The result in this rulemaking proceeding cannot be squared with the
Commission's own policy on penalties, which requires that penalties in auction-
related proceedings must be "rationally related to the harm caused."'® Therefore,

in this proceeding, the Commission must first identify the "harm caused," assess a

reasonable and proportionate administrative remedy for that harm, and then give

1 See BDPCS, Inc., 12 FCC Red 3230 (1997); Mountain Solutions LTD, Inc.,
12 FCC Red 5904 (1997); C.H. PCS, Inc., 11 FCC Recd 9343 (Auc. Div. 1996).

2" See BDPCS, Inc., 12 FCC Red 6606 (WTB 1997); C.H. PCS. Inc., 11 FCC
Red 22430 (WTB 1996); cf. 47 C.F.R. § 24.704(a)(2) (describing penalty to be
assessed on defaulting C-block high bidders).

' Implementation of Section 309() of the Communications Act -- Competitive

Bidding: Second Report and Order, 9 FCC Recd 2348, 2382 (1994); see also Fifth
Report and Order, 9 FCC Red 5532, 5564 (1994).
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all C-block licensees electing any one of the three options credit for, or a refund of,

the remaining funds submitted as downpayments.
4, Conclusion

HEA requests that the Commission reconsider the rules and policies set
forth in the Order and adopt rules and policies consistent with its discussion above
and in its Petition for Reconsideration.

Respectfully submitted,

HYUNDAI ELECTRONICS AMERICA

Of Counsel: By: Cs ALY s ta

William D. Wallace
Halfred M. Hofherr CROWELL & MORING LLP

Senior Vice President 1001 Pennsylvania Avenue, N.-W.
General Counsel and Secretary Washington, DC 20004
HYUNDAI ELECTRONICS AMERICA (202) 624-2500

3101 North First Street

San Jose, CA 95134

(408) 232-8000

Stuart H. Newberger

CROWELL & MORING LLP

1001 Pennsylvania Avenue, N.W.

Washington, DC 20004

(202) 624-2500 Its Attorneys

Date: January 14, 1998
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